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Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

Dwayne Manning, a federal inmate, filed this Bivens’
action alleging that he has suffered harm since 1999 and wl
suffer future harm from exposure to environnental tobacco snoke
(“ETS") during his incarceration at FC Cunberl and. He all eged
vi ol ations of his Ei ghth Arendnment rights, as well as a cl ai munder
the Federal Tort Cains Act. In his conplaint and in his
decl aration submtted in response to Defendants’ notion for sunmary
j udgnment, Manning averred that staff and i nmates routinely violate
the prison’s snoking policy and that he is suffering health
consequences as a result of the high level of ETS to which he is
exposed. He also stated that prison guards do not enforce the
snoking policy. The district court granted sunmmary judgnent, and
Manni ng appeal s.

Summary judgnent is only appropriate when there is no
genui ne i ssue of material fact given the parties’ burdens of proof

at trial. See Fed. R Cv. P. 56(c); Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247-48 (1986). In determ ning whether the
nmovi ng party has shown that there is no genuine issue of materi al
fact, a court nust assess the factual evidence and all inferences
to be drawn therefromin the Iight nost favorable to the non-noving

party. Smith v. Virginia Commonwealth Univ., 84 F.3d 672, 675 (4th

"Bi vens V. Six Unknown Agents of Fed. Bureau of Narcotics, 403
U S. 388 (1971).
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Cr. 1996). W review the grant of summary judgnent de novo

Stone v. Liberty Mut. Ins. Co., 105 F.3d 188, 191 (4th G r. 1997).

After a careful review of the record, we find that the
district court inappropriately credited the Defendants’ evidence
and di scredited Manning' s evidence. Viewing the evidence in the
light nost favorable to Manning, we find that he has raised

material i1ssues of fact as to whether he was being exposed to

“unreasonably high levels of ETS" under Helling v. MKinney, 509
US 25, 35 (1993), whether he suffered froma serious injury or

nmedi cal need under Estelle v. Ganble, 429 U S. 97, 106 (1976), and

whet her Def endants exercised ordinary diligence in enforcing the
snoki ng policy. Accordingly, we reverse the district court’s grant
of summary judgnment and remand for further proceedings. e
di spense wi th oral argunent because the facts and | egal contentions
are adequately presented in the materials before the court and

argunment woul d not aid the decisional process.

REVERSED AND REMANDED




